
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petit ion

o f

L l i l l iam Rao

d/b/a Raofs Suburban Sani tat ion

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sa1es & Use Tax

under Art ic le 28

for the Period 8

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of February, 1980, he served the within notice of Determination by mail

upon Wi l l iam Rao,  d/b/a Rao's Suburban Sani tat ion,  the pet i t j -oner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrapper addressed as fo l lows:

Will iam Rao
d/b/a Raots Suburban Sanitation
P .O .  Box  291
Hopewell Junction, Ny J.2533

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn to before me this

13th day of  February,  1980.

2 9

65

AFFIDAVIT OF MAILING

proper ly  addressed wrapper in  a

exclusive care and custody of the

of  New York.

addressee is  the pet i t ioner  here in

of the Tax I,aw

-  5 / 3 7 / 7 7  .



STATE OF NEI./ YORK
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In the Matter the Petition

Wil l iam Rao

d/b/a Rao's Suburban Sanitat ion

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of
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for  the  Per iod  8 I I /65  -  5 /3 I /77 .

o f

o f

AFFIDAVIT OF I{AIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of February, 1980, he served the within not ice of Deterninat ion by mai l

upon Rudolph P. Russo the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vrrapper addressed as fol lows:

Mr .  Rudo lph  p .  Russo
35 Marke t  S t .
Poughkeepsie, Ny L26Ol

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

13th day of February, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 13, 1980

I{ i l l iam Rao
d/b/  a Rao's Suburban
P . O .  B o x  2 9 1
Hopewell Junction, NY

Dear  Mr .  Rao :

Sani tat ion

12533

Please take not ice of  the Determinat ion of  the State Tax Comniss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative |evel.
Pursuant  to sect ion(s)  1138 & 1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commissi -on can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice T,aws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Rudolph P. Russo
35 Market St.
Poughkeepsie, NY 72607
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Appl icat ion

o f

WITTIAM RAO
D/B/A RAorS SUBURBAN SANITATION

for Revision of a Deterninat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period August 1, 1965
through May 31 ,  1977.

DETERMINATION

Appl ican t ,  w i l r iam Rao,  d /b /a  Rao 's  suburban san i ta t ion ,  p .0 .  Box  291,

Hopewel l  Junct ion, New York 12533, f i led an appl icat ion for revision of a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the  Tax  Law fo r  the  per iod  August  1 ,  1965 th rough May 31 ,  rg77 (F i Ie  No.

2 1 0 6 3 )  .

A smal l  c laims hearing was held before Raymond J. Siegel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, '  on December 1, 1978 at 10:45 A.M. Appl icant appeared by Rudolph p.

Russo,  Esq.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Samuel  Freund,  Esq. ,

o f  c o u n s e l ) .

ISSUES

I .  Whether  the  rece ip ts  f rom app l ican t ' s  ac t i v i t ies  as  a  t rash  co l lec to r

are  sub jec t  to  sa les  tax .

I I .  l . lhether the Audit  Divis ionts audit  properly ref lected appl icant is

taxab le  rece ip ts .

I I I .  l , ihether the penalt ies and interest in excess of the minimum statutory

ra te  shou ld  be  cance l led .
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FINDINGS OF TACT

1. Applicant, t{ i l l iarn Rao d/b/a Rao's Suburban Sanitat. ion, operated a

trash removal business servicing commercial bui ldings, municipali t ies, school

distr icts and private homes.

2. Applicant was not registered for sales tax purposes and did not f i le

sales tax returns for the period in issue.

3. 0n September 15, L977, as the result of a f ield audit,  the Audit

Division issued a Notice of Determination and Demand for Payment of Sales and

Use Taxes Due against. applicant assessing sales tax due in the sum of. $22r4g4.7g,

plus penalty and interest for the period August 1, 1965 through May 31, 1917.

4, 0n audit,  the Audit Division examined applicant's sales for 1976 and

determined that 54.57 percent of the sales were taxable (the balance of the

sales were made to exempt organieations). In the absence of adequate sales

records, the auditor then determined that applicantfs bank deposits constituted

gross sales. The auditor applied the 54.57 percent rate to gross sales for

the period August L, 1965 through May 31, 7977 to arrive at audited taxable

sales of $557'550.00. This audit method resulted in addit ional tax due of

$22 ,494 .79  .

5. Applicant contended that he was not aware nor nas he ever advised

that the receipts from his trash removal service were taxable. He also contended

that prior to 1976 (the period for which sales were examined) his sales to

exerpt organizations ranged from 65 percent t.o 90 percent. Applicant testi f ied

that he had no documentary evidence (other than the L976 records he made

avairable at the audit) to indicate which custoners he serviced,
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CONCTUSIONS OF IAW

A. That the receipts from appl icant 's trash removal service are subject

the  impos i t ion  o f  sa les  tax  w i th in  the  mean ing  and in ten t  o f  sec t ion  1105(c) (5 )

the Tax law.

B.  That  sec t ion  1132(c)  o f  the  Tax  law s ta tes  in  par t  tha t  fo r  the

purpose of the proper adrninistrat ion of Lhis art ic le and to prevent evasion of

the tax hereby imposed, i t  shal l  be presumed that al l  receipts for property or

serv ices  o f  any  type  ment ioned in  subd iv is ions  ( " ) ,  (b ) ,  (c )  and (d )  o f  sec t ion

1105 are subject to tax unt i l  the contrary is establ ished. The burden of

proving that any receipt is not taxable hereunder shal l  be on the person

required to col lect tax or the customer. That appl icant has fai led to sustain

the burden of proof showing that the receipts deemed taxable by the Audit.

Divis ion were in fact not subject to tax.

C.  That  sec t ion  1138(a)  o f  the  Tax  law s ta tes  in  par t  tha t .  i f  a  re tu rn

required by this art ic le is not f i led, the amount of tax due shal l  be determined

by the State Tax Commission from such information as may be avai lable. That

the Audit  Divis ion has properly determined appl icant 's sales tax l iabi l i ty in

accordance with the meaning and intent of  sect ion 1138(a) of the Tax law.

D. That the circumstances in this matter indicate that the fai lure to

register,  the fai lure to f i le returns and the fai lure to pay the tax was not

excusable; therefore, the penalt ies and interest vrere properly imposed pursuant

to sect ion 1145 of the Tax Law.
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E. That the application of Wil l ian Rao d/b/a Rao's Suburban Sanitatioa

is denied and the Notice of Determination and Demand for Payment of Sales and

Use Taxes Due issued September 15, 1977 is sustained.

STATE TAX CO}IUISSIONDATED: Albany, New York 
^ 

STATE TAX COllUI

FEB 1 5 pfl) I ' ' t - -  ' ^
'/Ll '.."'=..Y' le ''

, PRESIDENT I


